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Senior  Fiscal  Analyst 

RE:  School  District  Bonding 


This  short  report  is  designed  update  the  committee  on  a  current  issue 
impacting  school  district  bonding. 

Background 

In  1988,  the  first  district  court  in  the  "Loble"  decision  declared 
Montana's  method  of  funding  K-12  education  --  including  the  financing  of 
capital  outlay  --  unconstitutional.  In  February  1989,  the  Montana  Supreme 
Court  upheld  this  decision  as  it  applied  to  the  foundation  program. 
However,  the  court  was  not  clear  whether  its  decision  also  applied  to  capital 
outlay  funding.  Due  to  the  passage  of  House  Bill  28  in  the  June  1989 
special  session  and  in  anticipation  of  the  passage  of  further  legislation  in 
1991,  the  Supreme  Court  waived  jurisdiction  over  the  school  funding  case 
in  fiscal  1990.  At  the  same  time,  the  Court  declared  in  a  supplement  to  its 
opinion  that  the  1989  decision  did  not  affect  the  validity  of  any  bonds 
issued  prior  to  July  1,  1991,  assuring  that  schools  would  be  able  to 
continue  to  sell  bonds  for  capital  outlay  projects  using  the  current  funding 
mechanism. 
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In  the  last  interim,  the  Legislative  Oversight  Committee  on  School 
Funding  Implementation  discussed  capital  outlay  funding  and  recommended 
that  $5,000,000  general  fund  be  appropriated  to  provide  capital  outlay 
assistance  for  projects  needed  to  meet  accreditation  standards  in  school 
districts  in  greatest  need.  The  1991  legislature  did  not  appropriate  any 
funds  for  this  purpose. 

Bond  Counsel  Opinion  and  Impact  to  School  Districts 

Before  bonds  are  sold  their  security  is  rated.  If  a  bond  issue  does 
not  receive  an  unqualified  opinion  from  bond  counsel  that  the  issue  would 
represent  a  valid  general  obligation  of  the  district,  the  bond  issue's  rating 
is  negatively  impacted.  A  qualified  opinion  could  prevent  districts  from 
selling  the  issue  or  greatly  increase  its  costs,  as  the  risk  to  purchasers  of 
the  bonds  is  perceived  as  greater.  Since  bonding  is  a  primary  source  of 
funding  for  districts'  building  projects,  lack  of  an  unqualified  opinion  from 
bond  counsel  could  effectively  eliminate  financing  for  projects  that  may  be 
necessary  due  to  changes  in  accreditation  standards,  destruction,  or  safety 
concerns. 

As  stated  earlier,  it  is  unclear  whether  the  Supreme  Court's  ruling  of 
unconstitutionality  included  capital  outlay.  If  it  did  not,  the  current  capital 
outlay  funding  mechanism  enjoys  the  presumption  of  validity,  according  to 
the  Attorney  General.  However,  in  letters  to  Attorney  General  Marc  Racicot 
and  others,  Mae  Nan  Ellingson  of  Dorsey  and  Whitney,  a  major  bond  counsel 
firm,  indicated  that,  because  neither  House  Bill  28  nor  legislation  passed 
during  the  1991  legislative  session  addressed  capital  outlay  funding,  the  firm 
could  not  give  an  unqualified  opinion  on  school  bond  issues  sold  under 
current  statutes  after  June  30,  1991  (the  expiration  date  of  the  court's 
supplement)  without  a  declaratory  judgement  by  the  Montana  Supreme  Court 


that  the  bonds  were  valid  under  current  statutes.  As  a  result  of  this 
uncertainty,  in  May  the  Havre  school  district  canceled  a  proposed  bond 
issue  election  and  other  proposed  issues  have  been  questioned. 

Two  additional  developments  have  occurred  since  Ms.   Ellingson's  letter 
was  written: 

1.  Attorney  General  Marc  Racicot  has  addressed  Dorsey  &  Whitney's 
concerns  with  three  points,  which  are  detailed  in  the  attached  letter. 

2.  Other  bond  counsel  are  considering  whether  they  may  issue  an 
unqualified  opinion.  One  of  these  firms  in  currently  in  the  process  of 
conducting  an  intensive  investigation  of  this  issue,  and  its  opinion  is 
due  within  the  next  few  weeks.  In  the  meantime,  it  remains  unclear 
how  the  current  opinion  of  Dorsey  &  Whitney  will  impact  the  willingness 
of  investors  to  purchase  Montana  school  district  bonds  even  if  other 
bond  counsel  provides  an  unqualified  opinion. 
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